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 1.  TIME:  9:00   CASE#: MSC14-01467 
CASE NAME: JOHNSON VS. LEE 
HEARING ON MOTION TO CONTINUE TRIAL & RELATED DATES 
FILED BY DAVID JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to continue the trial and related dates is denied.  The motion was filed by 
plaintiff’s prior attorney a few weeks after the attorney filed a motion to withdraw due to his 
inability to communicate with the plaintiff.  There is no evidence that the now self-represented 
plaintiff wishes to obtain new counsel or to continue the trial.  Plaintiff failed to appear at the 
January 17, 2020 Issue Conference, failed to submit any of the required documents before the 
conference, and failed to designate an expert witness in support of this medical malpractice 
lawsuit.  In addition, continuing the trial date would cause a hardship to defendants’ counsel and 
their ability to prosecute the case.  The February 3, 2020 trial date is confirmed. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: GREGORY DI LORETO  VS.  CHASE MANHATTAN 
HEARING ON MOTION TO ENFORCE COURT ORDER AND FOR SANCTIONS 
FILED BY THERESA A. DI LORETO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce a court order and for sanctions is denied.  The Court agrees with the 
defense that the order is ambiguous as to when defendants were ordered to apply the funds to 
the loan.  Moreover, plaintiff has failed to demonstrate any prejudice as a result of the timing of 
the actual application of the funds to her loan. 

  

  

 3.  TIME:  9:00   CASE#: MSC18-01511 
CASE NAME: CASTRO  VS.  CHAVIS REVOCABLE TRUST 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY OSCAR CASTRO 
* TENTATIVE RULING: * 
 
Motion for plaintiff’s attorney to be relieved as counsel is denied without prejudice.  Counsel has 
not filed a proof of service reflecting service of the motion, with the hearing date, i.e., POS on or 
after December 19, 2019. 
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 4.  TIME:  9:00   CASE#: MSC18-02075 
CASE NAME: AIELLO VS. STEFFEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DON STEFFEN, BEVERLY STEFFEN 
* TENTATIVE RULING: * 
 
             Defendants Don and Beverly Steffen’s Motion for Summary Judgment, Or, in the 
Alternative, Summary Adjudication is denied.  Defendants failed to meet their burden of 
showing that there are no triable issues of fact and that they are entitled to judgment as a 
matter of law. 
 
Background 
 
 On July 20, 2017, Plaintiff Leo Aiello, a pest controller with Terminex, was working at 
Defendants Don and Beverly Steffen’s home at 300 Summerhill Lane in Martinez, when 
Defendants’ dog gave chase.  Defendants owned a Dutch Shepherd dog and a mixed breed 
Dutch Shepherd/Belgium Shepherd. In trying to avoid the dogs, Plaintiff fell and suffered injuries 
to his shoulder, requiring surgery.  Plaintiff filed this action for negligence.   
 
Motion  
 
 Defendants move for summary judgment/adjudication on the ground Plaintiff’s claim for 
negligence fails because the record is barren of any evidence to support any of the elements of 
this negligence cause of action.  Particularly, Defendants did not owe or breach any legal duty to 
Plaintiff.  Defendants contend they owed no duty to Plaintiff because “they had no knowledge of 
any vicious propensities creating a foreseeable risk of harm.”  Defendants maintain the dogs 
had no known history of dangerous behavior.  (SSUF Nos. 19-25; 47-53.)  
  
 Secondly, Defendants argue their conduct was not a proximate cause of Plaintiff’s 
injuries.  Instead, Plaintiff’s injuries were caused by his own negligence.  Defendants assert 
Plaintiff did not follow protocol.  He entered their backyard without proper notice to the 
homeowners.  It is undisputed that Defendants’ dogs barked, but they never physically 
contacted Plaintiff.  Defendants maintain Plaintiff fell due to his own clumsiness, thus causing 
his own injuries.  
 
Opposition 
 
  Plaintiff opposes the motion on the ground Defendants have not met their burden of 
demonstrating that under no hypothesis are there no material factual issues requiring trial.  First, 
Defendants have not established, as a matter of law, that they did not owe Plaintiff a duty of 
care.  Here, Defendants undertook the duty to protect Plaintiff and failed to do.  Defendant 
Beverly Steffen told Plaintiff that she would lock up the dogs and failed to do so.  Plaintiff 
entered the backyard relying on Defendant Beverly’s promise. (AUMF Nos. 64, 65.)  
 
 Secondly, Plaintiff argues that a question of fact exists as to Defendants’ knowledge of 
the aggressiveness of their Belgian Shepherd dogs. By their own testimony, Defendants were 
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aware that the dogs would appear aggressive (AUMF No. 79.)  Plaintiff argues that he cannot 
be charged with knowing the dog’s state of mind.   
 
 As to causation, Plaintiff points out that causation is usually a question for jury.   
 
Standard for Summary Judgment 
 
            Summary judgment must be granted if all the papers and affidavits submitted, together 
with “all inferences reasonably deducible from the evidence” and uncontradicted by other 
inferences or evidence, show ‘there is no triable issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.’ (Code Civ. Proc., § 437c, subd. 
(c).)”  (Property California SCJLW One Corp. v. Leamy (2018) 25 Cal.App.5th 1155, 1161-
1162.)   
 
           The party moving for summary judgment carries both the burden of persuasion and the 
burden of production of evidence.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal. 4th 826, 850.)  A defendant moving for summary judgment “bears the burden of persuasion 
that ‘one or more elements of the ‘cause of action’ in question ‘cannot be established,’ or that 
‘there is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850.)  Alternatively, a defendant meets its burden by submitting evidence ‘that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence’ supporting an essential element 
of its claim.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   
 
Analysis 
 
 Plaintiff alleges a cause of action for general negligence. “Negligence is the failure to use 
reasonable care to prevent harm to oneself or to others… ‘A person is negligent if he or she 
does something that a reasonably careful person would not do in the same situation or fails to 
do something that a reasonably careful person would do in the same situation.’”  (Raven H. v. 
Gamette (2007) 157 Cal.App.4th 1017, 1024-1025.)  The elements of a cause of action for 
negligence are well established. “‘Actionable negligence involves a legal duty to use due care, a 
breach of such legal duty, and the breach as the proximate or legal cause of the resulting 
injury.’” (Beacon Residential Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 
Cal.4th 568, 573.)   
 
 “The threshold element of a cause of action for negligence is the existence of a duty to 
use due care toward an interest of another that enjoys legal protection against unintentional 
invasion. [Citation.] Whether this essential prerequisite to a negligence cause of action has been 
satisfied in a particular case is a question of law to be resolved by the court. [Citation.] (Bily v. 
Arthur Young & Co. (1992) 3 Cal.4th 370, 397.)     
 

A. Existence of Duty of Care 
 

 Defendants’ summary judgment motion challenges the proof that they owed a legal duty 
of care to Plaintiff, which is a necessary element of causes of action for negligence. Defendants 
argue summary judgment is appropriate because Plaintiff has failed to establish any vicious 
propensity sufficient to create a foreseeable risk of harm, much less that Defendants had any 
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actual knowledge of such predisposition.  Defendants’ dogs had no prior history of complaints 
against them.  (UMF Nos. 19-24.)  
 
 Defendants rely on two cases involving landlords rather than the owner or possessor of 
a dog.  In Lundy v. California Realty (1985) 170 Cal.App.3d 813, the plaintiff was a cable 
installer who was injured by a dog owned by the tenants of defendant property owners. 
The landlord’s motion for summary judgment was granted on the grounds that they had 
no knowledge or notice of the dangerous propensities of the dog, and, therefore, owed no duty 
to plaintiff.  
 
  In Yuzon v. Collins (2004) 116 Cal.App.4th 149, 150, an invitee was bitten by a dog at 
an apartment complex. He filed an action against the landlord. The landlord’s motion for 
summary judgment was granted and affirmed by the appellate court. The court determined that 
the landlord only had a duty of care to protect the invitee if he had actual knowledge of the dog's 
vicious nature in time to protect against the dangerous condition on his property.  Plaintiff 
argues that Defendants make the leap from these cases to conclude no duty if the dog owners 
did not know about the dangerous propensities of their dogs. 
 
 Plaintiff has argued that Defendants’ lack of knowledge of the dangerous propensities of 
their dogs is not the controlling issue. It is Plaintiff’s position that Defendants undertook the duty 
to protect Plaintiff and failed to do so.  The Court agrees the analysis of whether Defendants 
owed a duty to Plaintiff is not determined by Defendants’ knowledge of the dogs’ dangerous 
propensity.  The issue here is whether Defendants, in the management of their property, acted 
as a reasonable person in view of the probability of injury to others. (See Laico v. Chevron 
U.S.A., Inc. (2004) 123 Cal.App.4th 649, 659.)     
 
 “‘Generally, one owes a duty of ordinary care not to cause an unreasonable risk of harm 
to others. …’ [Citation.]” (Padilla v. Rodas (2008) 160 Cal.App.4th 742, 747.)  Civil Code § 1714 
provides:  “(a) Everyone is responsible, not only for the result of his or her willful acts, but also 
for an injury occasioned to another by his or her want of ordinary care or skill in the 
management of his or her property or person, except so far as the latter has, willfully or by want 
of ordinary care, brought the injury upon himself or herself.”  The Court in Rowland v. Christian 
(1968) 69 Cal.2d 108, 112, enumerates a number of considerations, however, that have been 
taken into account by courts in various contexts to determine whether a departure from the 
general rule is appropriate:   
 

 "the major [considerations] are the foreseeability of harm to the plaintiff, the 
degree of certainty that the plaintiff suffered injury, the closeness of the 
connection between the defendant's conduct and the injury suffered, the moral 
blame attached to the defendant's conduct, the policy of preventing future harm, 
the extent of the burden to the defendant and consequences to the community of 
imposing a duty to exercise care with resulting liability for breach, and the 
availability, cost, and prevalence of insurance for the risk involved."   
 

(Ballard v. Uribe (1986) 41 Cal.3d 564, 572, fn. 6.) 
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 The Rowland factors are evaluated at a relatively broad level of factual generality. Thus, 
as to foreseeability, the court's task in determining duty “is not to decide whether a particular 
plaintiff's injury was reasonably foreseeable in light of a particular defendant's conduct, but 
rather to evaluate more generally whether the category of negligent conduct at issue is 
sufficiently likely to result in the kind of harm experienced that liability may appropriately be 
imposed.”  (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 772.)    
 
 Unfortunately, Defendants’ motion does the address the Rowland factors to determine 
whether the Court should depart from the general duty set forth in Civil Code § 1714.  Instead, 
Defendants rely on its argument that Defendants were not aware of any dangerous propensities 
exhibited by their dogs.  Here, Plaintiff is seeking recovery under a theory of negligence, as 
opposed to a theory of strict liability.  For his negligence claim, Plaintiff is not required to plead 
or prove that the dog had vicious or dangerous propensities. (See Drake v. Dean (1993) 15 Cal. 
App. 4th 915, 931–932.) Thus, Defendants’ evidence has not established, as a matter of law, 
Defendants owed no duty to Plaintiff.  
 
 “In determining the keeper's liability for negligence for injuries inflicted by a domestic 
animal, the criterion usually adopted is one of reasonable anticipation of the occurrence, i.e., 
foreseeability.”  (Drake v. Dean (1993) 15 Cal.App.4th 915, 925.)   The court in Drake also 
quotes Rest.2d, § 518, com. h, which states: “One who keeps a domestic animal that possesses 
only those dangerous propensities that are normal to its class is required to know its normal 
habits and tendencies. He is therefore required to realize that even ordinarily gentle animals are 
likely to be dangerous under particular circumstances and to exercise reasonable care to 
prevent foreseeable harm." (Drake v. Dean (1993) 15 Cal.App.4th 915, 925.)  
     
 The amount of care required of a keeper of a domestic animal that is not abnormally 
dangerous is commensurate with the character of the animal. (Drake v. Dean (1993) 15 
Cal.App.4th 915, 924-925.)   Here, Defendant Don Steffen was aware that Shepherds are used 
in police and military applications.  (AUMF No. 74; Don Steff Depo., 39: 1-15.)  Defendant Don 
Steffen also agreed that their dogs’ hackles would come up when a stranger was around when 
they perceived danger.  (D. Steffen’s Depo. 42: 16-20; 45: 19-22.)  At the time of the incident, 
Plaintiff observed the Dutch/Belgian growling with its hair standing up.  (AUMF No. 78; Aiello 
Do. 27:22-24.) Plaintiff declares the dogs were not only barking, but the younger dog charged. 
(Aiello Decl., ¶18.)   
 
 “‘[I]n cases where the burden of preventing future harm is great, a high degree of 
foreseeability may be required. [Citation.] On the other hand, in cases where there are strong 
policy reasons for preventing the harm, or the harm can be prevented by simple means, a lesser 
degree of foreseeability may be required.” [Citation.]’ [Citation.] [Citation.]” (Salinas v. Martin 
(2008) 166 Cal.App.4th 404, 415.)  Here, the harm could have been prevented by simply placing 
the dogs inside the house. Thus a lesser degree of foreseeability is required.  Defendants knew 
Plaintiff would spray the backyard.  (AUMF 69.)  The only way that the dogs had access to the 
backyard was for Defendants to open the door.  (AUMF 72.)  The Court cannot say as a matter 
of law that no reasonable jury could find Defendants could not have anticipated either the event 
or the harm that resulted. 
 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/29/20 

 
 

- 6 - 

B. Causation 
 

 Defendants have also moved for summary judgment on the ground Defendants’ conduct 
was not a proximate cause of Plaintiff’s injuries.  “Causation is generally a question of fact for 
the jury, unless reasonable minds could not dispute the absence of causation.” (Lombardo v. 
Huysentruyt (2001) 91 Cal.App.4th 656, 666.)    
 
 Defendants maintain Plaintiff cannot show “the breach bore a causal connection to his 
injury.  In fact, Defendants argue that Plaintiff’s injuries were caused by his own negligence.  
He failed to notify the homeowners before spraying the backyard. Plaintiff disputes this material 
fact.  (Disputed of UMF No. 37.) However, Plaintiff admits he had knocked on the front door 
before going into the backyard on a few occasions where there had not been an answer when 
he first arrived.  (AUMF 67.)  But there were no written or oral instructions that he must advise 
the homeowners before going into the backyard after the initial notification of his presence.  
(AUMF No. 68.)  
 
 Even if Plaintiff breached the “protocol” by not notifying the Steffens before he entered 
the backyard and this constituted negligence on the part of Plaintiff, Defendants have not 
established lack of causation on their part.  “It may be that more than one person's negligence, 
including the plaintiff's, has been a substantial factor in causing a plaintiff's injuries. (CACI No. 
406.) “A substantial factor in causing harm is a factor that a reasonable person would consider 
to have contributed to the harm.” (Raven H. v. Gamette (2007) 157 Cal.App.4th 1017, 1025.) 
It is enough that Plaintiff introduced evidence from which reasonable [persons] may conclude 
that it is more probable that the event was caused by the Defendants than that it was not.  
 
 Plaintiff produced evidence that Defendants knew that Plaintiff would be entering the 
backyard.  In contrast to Defendants’ assertions that Plaintiff was required to notify the owners 
before entering the backyard, Plaintiff testified that he was never told to do so and had never 
done so in the dozen or so prior visits. (Aiello Decl., ¶12.) Plaintiff states that in his prior visits, 
if someone answered the door before he began spraying, he never returned to the door to 
advise Defendants that he going to enter the backyard. On the occasions when no one 
answered the front door, he would spray and then knock again before entering the backyard.  
(Aiello Decl., ¶¶10—14.) 
 
  “For purposes of causation, if ‘a defendant's negligence is a concurring cause of an 
injury, the law regards it as a legal cause of the injury, regardless of the extent to which it 
contributes to the injury.’ [Citation.]”  (Raven H. v. Gamette (2007) 157 Cal.App.4th 1017, 1025.)  
Defendants cannot avoid responsibility because some other person, or condition or event was 
also a substantial factor in causing the harm. (CACI No. 431.) 
    
Plaintiff’s Objection to Evidence 

1. Objection 1:  Don and Beverly Steffen’s Decl. ¶5: “I never noticed either of my dogs 
behave…in any manner that could be deemed potentially hazardous.” Sustained.  
Conclusion. 

2. Objection 2: Steffen Decl., ¶6-“My dogs never displayed any dangerous propensity 
whatsoever.” Overruled. 
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3. Objection 3: Steffen Decl., ¶11—“My dogs are generally friendly and well behaved.  
Overruled.  

4. Objection 4: Steffen Decl., ¶ 14—“he was required to notify me…” Sustained as to Don 
Steffen.  He testified at deposition that this was not his statement. 

5. Objections Nos. 5-7:    Not objections to evidence. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-02341 
CASE NAME: CONRAD GARCIA  VS.  HAYAT ISMAIL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CONRAD GARCIA 
* TENTATIVE RULING: * 
 

Plaintiff has not submitted a declaration in compliance with California Rules of Court, 
rule 3.1324, subdivision (b), or Code of Civil Procedure § 474.  As a result, the motion for leave 
to file a first amended complaint fails to set forth the necessary evidentiary showing.  (See Fuller 
v. Tucker (2000) 84 Cal.App.4th 1163, 1173 [counsel’s argument is not evidence].)  The motion 
is therefore denied without prejudice.   

Should plaintiff choose to file another motion for leave to amend complying with the 
above rules, the proposed amended complaint should additionally properly set forth the location 
of the incident and account for the newly added parties as substitutions (i.e., as the numbered 
Does for which they are being substituted). 

Background 

On August 13, 2019, after the statute of limitations had run, plaintiff filed an amendment 
to the complaint attempting to add defendants Mubarek and Alicea as Doe defendants 20 and 
80, respectively.  Defendant Mubarek brought a demurrer and motion to strike, arguing, in part, 
that plaintiff had not sought leave for the amendment.  The Court granted the motion to strike, 
noting the ruling was “without prejudice to any properly noticed motion for leave to amend, and 
associated evidentiary showing by plaintiff.”  (Emphasis added.)  Plaintiff then brought this 
motion (“Motion”) on December 20, 2019, wherein he seeks leave to file a first amended 
complaint, naming (not necessarily substituting) three defendants: Segno LLC, Mohamed 
Mubarek, and Fernando Alicea.  (See Exhibit 1 to Motion.)   

Plaintiff claims he sustained neck and back injuries from being rear-ended on July 7, 
2017.  (Vivian Declaration in Support of Motion, Ex. 1, pp. 1-2.)  No police report was made, 
leading to confusion for all parties, and requiring plaintiff to conduct discovery.  (Motion, 3:5-6.)  
Plaintiff filed his original judicial council form complaint in November 19, 2018, naming Does 
1-100, and stating that plaintiff was ignorant of the Doe defendants’ true names.  Specifically, 
plaintiff asserts that he did not know: (1) who was driving the vehicle; (2) the owner of the 
vehicle and liable for the vehicle; (3) who was responsible for the collision and resulting 
damage; and (4) the connection and involvement of all parties.  (Motion, 3:10-15.) 

Plaintiff further asserts that, upon receipt of discovery responses on May 16, 2019, he 
first learned that defendant Mubarak is the registered owner of the vehicle, that the insurance 
policy names both defendants Ismail and Mubarak; and the driver was Mr. Fernando Alicea.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/29/20 

 
 

- 8 - 

(Motion, 3:25-4:4.)  At Ms. Ismail’s deposition on October 3, 2019, plaintiff learned that she 
showed the summons and complaint to her husband when she received them, and that Mr. 
Alicea was working with her husband and, potentially his business, Segno, LLC, at the time of 
the collision.  (Motion, 4:9-14.) 

Defendant Mubarek opposes plaintiff’s motion on the basis that plaintiff knew the true 
names of the Doe defendants.  He submits five letters from State Farm, purportedly sent to 
plaintiff and his attorney, noting Mubarek and Alicea’s names.  None of the letters mention 
Segno, LLC.  He also submits excerpts from plaintiff’s deposition, suggesting plaintiff wrote 
down Alicea’s name at the scene of the collision.  (Schweigerdt Declaration, Ex. 2, 23:15-24:9; 
32:21-25.)   

Discussion 

Personal injury claims are subject to a two year statute of limitations.  (Code Civ. Proc. 
§ 335.1.)  However if, at the time the original complaint was filed, the plaintiff was truly ignorant 
of the identity of the person later brought into the case as a Doe defendant, or of the facts 
making that defendant liable, the amendment joining a defendant will relate back to the date the 
complaint was filed.  (Code Civ. Proc. § 474; Fuller v. Tucker (2000) 84 Cal.App.4th 1163, 
1170.)  The defendant is then considered a party from the commencement of the lawsuit.  
(General Motors Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 589.)   

Code of Civil Procedure section 474 is to be liberally construed.  (Fuller v. Tucker, supra 
84 Cal.App.4th at 1170, internal citations omitted.)  However, relation back effect will be given 
only when plaintiff was proceeding in good faith; i.e., only where plaintiff was genuinely ignorant 
of that person's identity or liability when the action was commenced.  (Miller v. Thomas (1981) 
121 Cal.App.3d 440, 445-446; McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 247 
Cal.App.4th 368, 371-372.)   

Motions for leave to amend the pleadings, and whether a Doe amendment is made in 
good faith or is otherwise proper, are matters within the discretion of the Court, which may, in 
furtherance of justice, and on any terms as may be proper, allow a party to amend any pleading.  
(Code Civ. Proc. §§ 473(a)(1), 474, 576; see also Gutierrez v. Superior Court of San Francisco 
(1966) 243 Cal.App.2d 710, 723.)  To assist the Court in determining whether the terms are 
appropriate for amendment, California Rules of Court, rule 3.1324, subdivision (b) requires a 
declaration to be filed with a motion to amend the pleadings that specifies “(1) The effect of the 
amendment; [¶] (2) Why the amendment is necessary and proper; [¶] (3) When the facts giving 
rise to the amended allegations were discovered; and [¶] (4) The reasons why the request for 
amendment was not made earlier.”   

Plaintiff’s counsel’s declaration accompanying the motion only authenticates the two 
attached exhibits: (1) his October 2, 2018 claim letter to State Farm, and (2) State Farm’s 
response dated October 26, 2018.  The problem this presents, as with plaintiff’s initial failure to 
seek leave to amend, is not one of mere procedural technicalities.  Plaintiff has provided no 
evidence on which the Court may rely in granting leave to amend.  Where plaintiff seeks to 
name three defendants for whom the statute of limitations has otherwise run, this omission 
is critical. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/29/20 

 
 

- 9 - 

 6.  TIME:  9:00   CASE#: MSC18-02551 
CASE NAME: DENNIS VS. ROBERSON 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY JARED HIGGINS, J. ROCKCLIFF, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion to determine the settlement between plaintiffs and defendants Jared Higgins 
and J. Rockcliff, Inc. to be in good faith is granted.  CCP 877.6.  The settlement is well within the 
“ball park” and satisfies the factors laid out in Tech-Bilt v. Woodward-Clyde & Associates (1985) 
38 Cal.3d 488. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00875 
CASE NAME: TRUDEAU VS. BAYVIEW BUILDERS 
HEARING ON MOTION TO COMPEL JOINDER OF PARTIES 
FILED BY BAYVIEW BUILDERS, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel joinder of Mitsuda Family LLC and Charles Mitsuda 

(collectively “Mitsuda”) as parties to this action pursuant to Code of Civil Proc. § 389(a) by 

Defendant Bayview Builders. Defendant also purports to compel arbitration pursuant to Code of 

Civil Proc. §§ 1281.2 and 1281.4. Defendant’s motion to stay arbitration is based on a sales 

agreement between Plaintiff Jeff Trudeau and the sellers Mitsuda LLC and Charles Mitsuda. 

Bayview Ex. 4. Bayview Builders is not a party to this agreement. 

For the following reasons, the motion to compel joinder and motion to stay action pending 

arbitration is denied. 

Analysis 

Code of Civil Procedure subdivision (a) provides:  

A person who is subject to service of process and whose joinder will not deprive 

the court of jurisdiction over the subject matter of the action shall be joined as 

a party in the action if (1) in his absence complete relief cannot be accorded 

among those already parties or (2) he claims an interest relating to the subject of 

the action and is so situated that the disposition of the action in his absence may 

(i) as a practical matter impair or impede his ability to protect that interest or 

(ii) leave any of the persons already parties subject to a substantial risk of 

incurring double, multiple, or otherwise inconsistent obligations by reason of his 

claimed interest. If he has not been so joined, the court shall order that he be 

made a party. 

CCP § 389(a). 

A determination that a person is a necessary party is the predicate for the determination 

whether he or she is an indispensable party (Deltakeeper v. Oakdale Irrigation Dist. (2001) 
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94 Cal.App.4th 1092, 1100) and requires analysis of the three distinct clauses of the above-

referenced statute. (Countrywide Home Loans, Inc. v. Superior Court (1999) 69 Cal.App.4th 

785, 792.) 

In the moving papers, Defendant argues that the Mitsuda LLC and its managing member are 

necessary parties to this litigation because “this transaction cannot be sorted out without the 

presence of the Mitsuda parties.” Mot. at 4:13-14. In opposition, Plaintiff argues that his 

complaint is not based in contract, but for repair pursuant to Civil Code § 896. As a 

consequence, Plaintiff argues, the seller/builder is not a necessary party for the relief he seeks. 

On reply, Defendant argues that Mitsuda is a necessary party defendant to this action because 

the sale was “as-is” and, Defendant argues, the “Indemnity Agreement” to the sale precludes an 

action against Bayview on its face. 

Defendant relies on Shapiro v. Southerland for its argument that Matsuda is a necessary party 

to this action. (1998) 64 Cal.App.4th 1534. Shapiro v. Southerland’s relevance in this context is 

unclear; the Shapiro v. Southerland court considered an appeal from a motion for summary 

judgment where plaintiff sought (among other relief) rescission of a sales contract. The court 

concluded that Prudential, as the party to whom plaintiff paid the purchase price, was a 

necessary party. Here, Plaintiff seeks repair of latent construction defects and related relief; 

there is no prayer for rescission. Defendant’s reliance on Shapiro v. Southerland is inapt. 

Defendant also relies on Shapiro v. Hu for its argument that CCP § 896 does not trump an 

“as-is” sale of real property. (1986) 188 Cal.App.3d 324. However, that case also involved a 

cause of action for rescission as well as restitution and does not address Civil Code § 896.  

Plaintiff does not seek relief from the seller and neither one of these cases appear to support 

compelling joinder of the seller under CCP § 389(a). To the extent Defendant seeks indemnity 

from Mitsuda the Court is inclined to agree with Plaintiff that a cross-complaint by Defendant 

would be a more appropriate procedural vehicle. 

Defendant’s motion to compel joinder of parties is denied and the motion to stay the action 

pending arbitration is denied without prejudice. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01427 
CASE NAME: KENI  VS.  DR. AMIT RAI GOYAL FAMILY DENTISTRY 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS 
FILED BY DR. AMIT RAI GOYAL FAMILY DENTISTRY 
* TENTATIVE RULING: * 
 
The motion is calendared for February 26, 2020 at 9:00 a.m. 
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 9.  TIME:  9:00   CASE#: MSC19-01907 
CASE NAME: BLUE BAY VENTURES VS. URA WOOLFOLK 
HEARING ON DEMURRER TO CROSS-COMPLAINT of WOOLFOLK 
FILED BY BLUE BAY VENTURES, LLC, DARYLL CANLAS 
* TENTATIVE RULING: * 
 
 The demurrer is overruled, as to all causes of action.  Cross-defendants shall file 

an answer on or before February 13, 2020.  The basis for this ruling is as follows. 

 1st C/A.  Cross-complainant has adequately alleged the financial abuse of an elder.  

(Welf. & Inst. Code, § 15610.30 and § 15610.70; Bounds v. Superior Court (2014) 229 

Cal.App.4th 468, 472 [an unconsummated agreement that clouds title to real property 

constitutes a taking of property for purposes of the elder abuse act].  See also, Mahan v. 

Charles W. Chan Ins. Agency, Inc. (2017) 14 Cal.App.5th 841, 860-861 [the financial elder 

abuse statutes are remedial and so are to be liberally construed on behalf of the class of 

persons they are designed to protect].)  Cross-defendants are correct that the filing of a 

lis pendens is privileged conduct; cross-complainant’s remedy for the unjustified filing of a 

lis pendens would be to file a motion to expunge and seek attorney fees.  (See, Code Civ. Proc., 

§ 405.38.)  The Court cannot, however, sustain a demurrer to only part of a cause of action.  

(PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.) 

 2nd C/A.  Cross-complainant has adequately alleged fraud.  Cross-complainant’s failure 

to read the subject contract with reasonable care might preclude a claim of fraud in the 

execution, but would not be dispositive of a claim for fraud in the inducement.  (See, Chapman 

v. Skype Inc. (2013) 220 Cal.App.4th 217, 233.)  Further, it is not clear when the hand-written 

parts of the contract were filled in; if they were filled in after cross-complainant signed the 

contract, and did not conform to the orally promised terms, cross-complainant would also have 

a claim for fraud in the execution.  Finally, the facts alleged would also support a false promise 

fraud theory.  (See, Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1060-61.) 

 3rd C/A.  Cross-complainant has adequately alleged a cause of action under the 

Unfair Competition Law.  (Bus. & Prof. Code, § 17200 et seq.)  Cross-complainant has alleged 

a “fraudulent” business act for the reasons stated above.  The Court notes that the standard for 

fraud in a UCL claim is more lenient than that for common law fraud.  (See, McKell v. 

Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1471 [“[a] perfectly true statement 

couched in such a manner that it is likely to mislead or deceive the consumer, such as by failure 

to disclose other relevant information, is actionable”].)  Cross-complainant has also alleged an 

“unfair” business act.  (See, Wilner v. Sunset Life Ins. Co. (2000) 78 Cal.App.4th 952, 965 

[an act is unfair for purposes of the UCL when it is “immoral, unethical, oppressive, 

unscrupulous or substantially injurious to consumers"].) 

 4th C/A.  Cross-complainant has adequately alleged a cause of action for intentional 

interference with contract.  (See, Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 

26, 55; Herron v. State Farm Mut. Ins. Co. (1961) 56 Cal.2d 202, 205.) 
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 5th C/A.  Cross-complainant has adequately alleged a factual basis for obtaining the 
remedy of rescission.  The Court notes that the standard for rescinding a contract based on 
undue influence is a fairly lenient one.  Cross-complainant need not allege fraud or serious 
cognitive incapacity; the mental state needed to show undue influence “may be merely a lack of 
full vigor due to age.“  (Odorizzi v. Bloomfield Sch. Dist. (1966) 246 Cal.App.2d 123, 131.)  
Cross-defendants’ technical objection that rescission is a remedy and not a cause of action is an 
objection that would have been more appropriately raised in a motion to strike, rather than a 
demurrer.  Finally, cross-defendant Canlas’s argument that he cannot be sued for rescission 
because he is not a contracting party is moot; the Fifth Cause of Action is stated only against 
cross-defendant Blue Bay and ROE cross-defendants.  (Cross-Complaint, p. 9, lines 22-24.) 

 

  

10.  TIME:  9:00   CASE#: MSC19-01921 
CASE NAME: HALL-SMITH VS. SMITH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY KIESHA SMITH 
* TENTATIVE RULING: * 
 

Defendant Kiesha Smith’s demurrer to the complaint is sustained with leave to amend 

as to cause of action eight and otherwise overruled. Plaintiffs shall file and serve an 

amended complaint by February 12, 2020.  

Plaintiffs are former tenants who are suing their former landlord for breaches of the 

warranty of habitability, retaliation and violations of the Richmond Rent Ordinance and other 

related claims. Defendant demurs to all claims based on collateral estoppel. Defendant also 

demurs to causes of action four, five and eight based on the failure to state a cause of action 

and to cause of action eight for uncertainty.  

Collateral Estoppel 

Defendant argues that all of Plaintiffs’ claims are barred by collateral estoppel because 

the parties settled an unlawful detainer case that Defendant brought against Plaintiffs.  

In the unlawful detainer case, Defendant sued the Plaintiffs for failure to pay rent. 

(D RJN ex. 1.) In their answer, Plaintiffs included affirmative defenses based on the implied 

warranty of habitability, retaliation and failure to comply with the Richmond Rent Ordinance. 

(D RJN ex. 2.) Before trial, the parties entered into a stipulation in the unlawful detainer case 

where Plaintiffs agreed to vacate the property. (D RJN ex. 5.)  

“ ‘Res judicata, or claim preclusion, prevents relitigation of the same cause of action in 

a second suit between the same parties or parties in privity with them.’ [Citation.] The doctrine 

applies when (1) the issues decided in the prior adjudication are identical with those presented 

in the later action; (2) there was a final judgment on the merits in the prior action; and (3) the 

party against whom the plea is raised was a party or was in privity with a party to the prior 
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adjudication. [Citation.] The party asserting issue preclusion bears the burden of establishing 

these requirements. [Citation.]” (Needelman v. DeWolf Realty Co., Inc. (2015) 239 Cal.App.4th 

750, 757.)  

“Because an unlawful detainer action is a summary procedure involving only claims 

bearing directly upon the right of immediate possession, a judgment in unlawful detainer has 

very limited res judicata effect. Legal and equitable claims -- such as questions of title and 

affirmative defenses -- are not conclusively established unless they were fully and fairly litigated 

in an adversary hearing. [Citation.]” (Pelletier v. Alameda Yacht Harbor (1986) 188 Cal.App.3d 

1551, 1557; see also, Landeros v. Pankey (1995) 39 Cal.App.4th 1167, 1171 [“Prior litigation by 

the same parties on a different cause of action has a collateral estoppel effect only as to those 

issues litigated and determined in the prior action.”].)  

A stipulation and subsequent judgment in an unlawful detainer case can be used as 

a basis for res judicata or collateral estoppel. However, the Court must determine whether the 

issues in the prior case are identical to the ones raised in the new lawsuit. In order to do this, 

the Court must interpret the stipulated judgment using ordinary contract principals. (Needelman, 

supra, 239 Cal.App.4th at 757-758; see also, Landeros, supra, 39 Cal.App.4th at 1171-1172 

[considering whether the language of the stipulated judgment shows “an intention of the parties 

that [tenants] be precluded from litigating damages arising from their three-year habitation of 

allegedly uninhabitable rental housing.”].) 

The cases make clear that an issue raised as an affirmative defense in an unlawful 

detainer proceeding are not necessarily barred in subsequent proceedings. Pelletier involved a 

settlement of an unlawful detainer case where retaliation was raised an affirmative defense. The 

court refused to bar a subsequent lawsuit for retaliatory eviction because the unlawful detainer 

settlement made no mention of a relinquishment of that claim. (Pelletier, supra, 188 Cal.App.3d 

at 1557.) Similarly, Landeros refused to bar a subsequent lawsuit for habitability defects where 

the warranty of habitability was raised as an affirmative defense in the unlawful detainer 

proceeding and the settlement language did not mention that affirmative defense or include a 

release of all claims. (Landeros, supra, 39 Cal.App.4th at 168.)  

Here, the stipulation in the unlawful detainer case did not mention Plaintiffs’ affirmative 

defenses. Nor did it include a waiver of all claims. Thus, there is no basis to conclude that the 

parties intended Plaintiffs to waive their claims against Defendant when the unlawful detainer 

case was settled. The demurrer based on collateral estoppel fails.  

Malkoskie v. Option One Mortgage Corp. (2010) 188 Cal.App.4th 968 is distinguishable 

from the case here. In Malkoskie, the unlawful detainer settlement involved a determination of 

title, which was the issue raised in the subsequent case. Finally, the cases cited in reply do not 

involved unlawful detainer proceedings and are consequently inapplicable here.   

The parties’ requests for judicial notice are granted.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/29/20 

 
 

- 14 - 

Cause of action 4 (Nuisance) 

A nuisance claim requires a number of allegations, including that Defendant’s conduct 

in acting or failing to act was intentional and unreasonable; unintentional, but negligent or 

reckless; or was the result of an abnormally dangerous activity. (CACI no. 2021; see also, 

Lussier v. San Lorenzo Valley Water Dist. (1988) 206 Cal.App.3d 92, 102.) Defendant argues 

that Plaintiffs have not alleged facts showing any of these requirements. However, Plaintiffs 

point out that they alleged a number of problems with the property and that Defendant failed to 

make repairs after being notified of the problems. (Comp. ¶¶9-12.) These allegations are 

sufficient to show that Defendant acted intentionally. Therefore, the demurrer to this claim fails.  

Cause of action 5 (Premises Liability) 

A claim for premises liability requires allegations that (1) defendant owned the property, 

(2) defendant was negligent in the use of maintenance of the property, (3) plaintiff was harmed 

and (4) defendant’s negligence was a substantial factor in causing plaintiff’s harm. (CACI no. 

1000.) A landlord can be liable to a tenant for premises liability when the landlord acted 

negligently. (Peterson v. Superior Court (1995) 10 Cal.4th 1185, 1189.) 

Defendant argues that this claim is based on legal conclusions rather than 

factual allegations. Plaintiffs point out that they alleged facts for each required element. 

First, Plaintiffs alleged that Defendant owned, controlled and/or managed the property. 

(Comp. ¶2.) Second, Plaintiffs allege that Defendant had a duty to maintain the property 

and perform repairs. (Comp. ¶44.) Third, Plaintiffs allege that the property had a number of 

defects, including rodents, insects, defective plumbing, mold and mildew, water intrusion, 

defective windows and lack of general maintenance. (Comp. ¶44.) Defendant knew of these 

problems, but failed to repair them or warn Plaintiffs about them. (Comp. ¶¶45-47.) Thus, 

Plaintiffs have alleged facts showing a breach of Defendant’s duty. And finally, Plaintiffs suffered 

damages including emotional distress, bodily injury and pain and suffering. (Comp. ¶48.)  

Defendant also argues that the claim is uncertain, but Defendant did not include 

uncertainty to this claim in its demurrer. In addition, the claim is not so uncertain that Defendant 

cannot respond to it.   

Therefore, the demurrer to this claim fails.  

Cause of action 8 (Richmond Fair Rent Ordinance) 

Defendant argues that the eighth cause of action fails to identify any specific violations of 

the Richmond Rent Ordinance and therefore the claim is uncertain. Plaintiffs agree with 

Defendant and asked for leave to amend this claim. Therefore, the demurrer to this claim is 

sustained with leave to amend. 
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11.  TIME:  9:00   CASE#: MSC19-02375 
CASE NAME: LAU VS. MATTHEWS 
HEARING ON MOTION TO QUASH 
FILED BY JASON MATTHEWS 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash is denied without prejudice. Both parties are self-represented. 
There are a number of problems with defendant’s motion, for example, the failure to file a 
memorandum of points and authorities. The chief problem is that the defendant failed to submit 
any evidence, i.e., a declaration, attesting to the facts alleged in his motion. However, had the 
defendant properly demonstrated that he resided in Alameda County at the time the action was 
filed, he would be entitled to have the action transferred to that county. See CCP 395(a). The 
motion is therefore denied without prejudice so that defendant may make the proper showing.  
 
The court notes that an unincorporated association is also being sued in this action. Such 
associations are generally subject to suit in the county where they maintain their principal place 
of business. If the association has failed to file a statement with the Secretary of State 
designating the county in which they maintain their principal place of business, the proper 
county is the county in which any of their members resides.  See CCP 395.2; Juneau Spruce 
Corp. v. International Longshoremen’s & Warehousemen’s Union (1951) 37 Cal.2d 760, 763-
764.  Plaintiff may wish to consider transferring this action to Alameda County. 

 

  

12.  TIME:  9:00   CASE#: MSN19-2351 
CASE NAME: RE R.G. APPROVAL OF TRANSFER 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY J.C.P.H.S. LLC 
* TENTATIVE RULING: * 
 
Petitioner to appear. 

 

 

 


